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SUMMARY STATEMENT 
ANNUAL REPORT OF THE EXAMINING DIVISION, COPYRIGHT OFFICE 

fiscal 1969 saw the establishment of an Examining Division legal 
staff that will be of tremendous help with the legal problems presenting 
ynprecedented questions encountered by the Division. It will also assist 
with the general legal work of the entire Copyright Office. During the 
latter part of the year the Division underwent a complete review of its 
operations as part of a survey by the Classification Office. It is hoped 


the results will enable us to more adequately compensate the staff for 


the difficult work they do. 


The Examining Division faced a number of complicated legal problems 
during the year the most pressing of which were: the obligation of the 
United States to recognize a decree of a foreign nation declaring itself 
the owner of the common law rights in a work when the foreign nation appar- 
ently had no more than possession of the physical manuscript; and the right 
of a renewal claimant to claim renewal on a single application both as 
proprietor of a composite work and as the proprietor of copyright in a 
work made for hire. The Division was also deeply involved in the mandamus 
action filed by Thomasville Furniture Industries.Inc., assisting in the 


research requested by the Department of Justice. 


Although total registrations remained above 300,000, there was a de- 


crease of almost 1% as compared with last year. Of the major classes of 


material books decreased 2-1/2% while music showed a 3-3/4% gain. Registrations 


for "designs" dropped as did the assignments and related documents recorded, 
although the number of titles contained in the documents increased slightly. 


Recordations of notices of use also showed an increment of }-1/3%. 


ANNUAL REPORT OF THE EXAMINING DIVIS TION 
COPYRIGHT OFFICE, TO THE LIBRARTAN OF CONGRESS 
FOR THE FISCAL YEAR ENDING JUNE 30, 1969 


eeeeFesSs—stsFs 


LEGAL AND OPERATIONAL PROBLEMS 


Move_to_Cr stal Mall and Space. 


The Examining Division, like the rest of the Copyright Office, 
pade a nostalgic farewell on March 27, 1969, to the quarters it had so 
long occupied in the Library annex on Capitol Hill. However, we fully 
recognized the necessity for the move since it had reached the point 
throughout the Office that we were absolutely out of space and it was 
impossible to accommodate our growing operation. 

The change in the location of the Office affected each member of 
the staff personally and naturally the response was individual and per- 
sonal. Increased distance of travel, parking difficulties, and the 
additional expense that both entailed were the major concerns. Virtually 
everyone, outside of those for whom the move meant shorter distances and 
less expense, were troubled by these factors. However, the element staff 
was the most deeply agitated. It was indeed unfortunate that nine members 
of that staff found it either impossible or impractical to make the move 
and resigned their positions. We were deeply gratified to lose none of 
the professional staff. 

The entire staff consistently manifested a good spirit and coopera- 
tive attitude throughout the period of the move, and the Division was 
operational in its new quarters within a day after its arrival. A huge 
backload of work did not result from the move largely because of the 


effort put forth by the staff to prevent this from happening. 


Oe 

What anticipated dissatisfaction that existed before the move was 
sarge Ly dissipated once the relocation became a fact. There has been 
q vast improvement in the work area of most of the staff. We have room 
for some expansion of staff in some areas, In others, however, we have 


none: Notably, among the latter is the Renewal and Assignment Section. 
We have requested space for that Section to accommodate two additional 
examiners. The granting of that request is crucial to the continued 
efficient operation of the Renewal and Assignment Section. 

Examining Division Legal Staff. 

The claims registered for copyright registration frequently raise 
questions for which no ready answer is available. In the most crucial 
of these cases we have asked a member of the Examining Division staff 
to conduct a legal study but because of workload pressures this could not 
be done heretofore as often as it should. In addition, the Division 
has long felt the need for a staff of attorneys that could be called upon 
for research in developing areas of copyright law and help in interpreting 
the statute to aid in formulating new and more accurate examining practices. 
For these and similar reasons an Examining Division legal staff was estab- 
lished that will be an adjunct of and directly responsible to the Chief and 
Assistant Chief of the Examining Division. We see this as one of the most 
significant developments that has taken place in the Examining Division 
for many years. 

Application Forms. 

Early in the fiscal year revisions were made in nine of the appli- 
Cation forms used in the Examining Division. The most significant change 
was a substantial rewording of the new matter line that attempted to 
clarify its meaning. Hopefully, this change will help reduce the corres- 


Pondence necessitated in the past by this line. 


national Union Catalog, 


It is becoming increasingly important to private publishers who 
engage in publishing various parts of the National Union Catalog under 
a contract with the Library to secure some sort of copyright protection 
for their publications. The difficulty is, of course, that any original 
authorship contained in the work upon which a copyright might be based 
js contributed by Library employees. Because of the statutory prohibi- 
tion against copyright protection in material authored by Government 
employees as a part of their official duties registration has not been 
possible. On several occasions during the year we participated in dis- 
cussions with publisher representatives and Library officials attempting 
to solve this perplexing problem. It appears that unless the publishers 
can be afforded some kind of protection they may find it unprofitable 


to continue publishing the catalogs. 


Computer Programs. 


The copyright claims registered in computer programs con- 


tinued to be infinitesimal with only seventeen being made during the 

year. Since the Copyright Office began accepting programs for regis- 
trations in 1964 a total of only 159 have been registered. As the year 
ended, however, there was some indication that next year may see increased 
activity in this area. On June 23, 1969, IBM announced that effective 
January 1, 1970, they would begin charging their customers for most 
computer programs. They have been furnishing them without charge. The 
announcement also stated that their "program products, as distinct from 
System control programming" would be copyrighted. One of the attorneys 


has already contacted us to explore registration requirements and procedures. 


aif 

The Music Section registered a claim in one work composed with 
the aid of a computer. The work, an unpublished one by Charles Dodge, 
was entitled "A Composition For Converted Digital Tape (Computed at 
princeton University on the IBM 7094. Converted to Analog form at the 
nell Telephone Laboratories)." 

Claims in approximately fifteen electronic musical compositions by 
a variety of composers were registered during the year. The variety of 
the deposit copies indicates composers are still searching for an ade- 
quate means of notation. Several claims were registered on the basis of 
copies in the form of oscillograms. Other copies contained scores which 
only approximated the sounds using a combination of traditional or quasi- 
traditional notation and/or verbal instructions, graphics, schematic 
drawings and electrical symbols. 

Numerous applications for registration of indeterminate musical 
compositions where the composer purposely abdicates control over certain 
features or parts of his work, leaving the full and final realization of 
the work to the performer or conductor, continued to present us with 
serious copyrightability problems. Some compositions permitted a certain 
degree of flexibility and variability in their realization by employing 
a "non-specific'' type of notation where one or all of the elements of 
pitch, duration (rhythm), tempo, dynamics, etc. were within the limits 
defined by the notation, freely chosen or improvised by the performer. 
In the more extreme cases, however, the actual structure of the piece 
was not fixed, being freely determined by the performer (or conductor) 


at the time of performance. 


Motion Pictures. 

For some time there has been general dissatisfaction with the 
procedures surrounding the deposit of motion pictures for copyright 
registration. To the copyright owners the "best edition" requirement - 
this has been interpreted heretofore to mean the most expensive edition - 
has been inflexible and costly; to the Library the unenforceability of 
the motion picture agreement and the poor quality of the prints returned 
to the Library under the agreement have diminished the archival value of 
the film collection. 

Significamt progress was made during the fiscal year toward solving 
these problems. A new acquisitions policy statement for motion pictures 
was adopted by the Library which greatly liberalizes the criteria used 
by the Library in determining what it considers to be the best edition of 
a motion picture. It is hoped that this new policy statement will facili- 
tate the adoption by the motion picture industry of a draft of a revised 
and strengthened motion picture agreement. 

The number of motion picture registrations upon the deposit of 
copies reproduced on videotape increased considerably particularly during 
the latter half of the fiscal year. Examination of these claims always 
presents a problem because of the lack of appropriate equipment. We can 
examine the videotape only by making arrangements with the television 
branch of the Army Photographic Service. It was necessary for us to do 
this approximately once a month, examining six to eight deposits each 
time, which is much more frequently than any previous year. All indica- 


tions are that there will be an even sharper upturn in videotape deposits 


¥ 


next year, 
ai 
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universal Copyright Convention. 


The adherance during the year of Malta, Australia, and Tunisia to 
the UCC brings its membership to 58. This figure includes Cuba although, 
pecause of Premier Castro's declared intentions of a year ago not to 
respect the copyrights of foreigners, we regard the status of our copy- 
right relations with Cuba as unclear. For over a year the Examining 
Division has been holding in abeyance those applications whose registra- 
tion is based upon the citizen of a Cuban author. At the close of the 
fiscal year a total of 58 works were being held for this reason. We 
hope the resolution of the question of Cuba's status will soon be deter- 
mined, as our present practice is obviously unfair to Cuban citizens 


should Cuba still be a member of the UCC. 


ORGANIZATION AND PERSONNEL 

Classification. 

Early in the fiscal year the Civil Service Commission changed 
its rules to permit the hiring of law school graduates at GS-9 and in 
some instances of outstanding academic achievement at GS-11 or 12. While 
we are able to hire attorneys at GS-9 our present grade structure will 
not permit us to do so at any higher grade. To remain competitive with 
other agencies for attorneys it became obvious that changes were 
necessary. In addition, there had been no comprehensive classification 
survey of the Examining Division for a number of years. Toward the end 
of the fiscal year, therefore, the Classification Office assigned 
Paul Hibschman to survey the Division. He is well into the task as the 
year comes to a close. We are hopeful that out of this survey will emerge 
a new grade structure enabling us to remain competitive and provide 
sufficient flexibility so we can recognize and reward the growth of per- 


Sons on both the professional and clerical staffs. 


personnel . 
—— 


We were pleased to promote five examiners to reviser positions 

during the year; Harriet L. Oler and David F. Barbour in the Arts 

Section, Bernard C. Dietz and Charles F. Johnson in the Renewal and 
Assignment Section, and Samantha Embrey in the Music Section. 

There was considerable activity with respect to the supervisory 

positions on the clerical staff, with changes taking place in each of 

the four Sections as well as the Division Office. As the year began the 
position of Correspondence Unit Supervisor in the Book Section was vacant, 
put it was filled by Virginia Redd before the year was a month old. 
Kathleen Cabana, Secretary to the Head of the Book Section, was promoted 
to GS-6 as was Gloria J. Burke, Secretary to the Head of Renewal and 
Assignment Section. Both the Arts Section and the Music Section have new 
supervisory personnel for their clerical staffs. In the Arts Section 
Mattie Dupree transferred to another position in the Library and 
Rita Maturi was appointed Secretary to the Head, Arts Section. Sandra L. 
Turner, the Correspondence Unit Supervisor in the Arts Section, also 
transferred within the Library to another position and Ellen Gilbert was 
appointed in her place. Mary Rust moved to a secretarial position in the 
Copyright Office Library and was replaced as Secretary to the Head of the 
Music Section by Mantalene Hemphill. Ruth Fulton was appointed Corres- 
pondence Unit Supervisor in the Music Section replacing Mrs. Hemphill. In 
the Division Office Frances Wells, Secretary to the Chief, transferred to 
the Reference Division of the Copyright Office as a Reference Searcher and 
Ernestine L. Williams was appointed to Mrs. Wells' former position, 

_ Three members of the clerical staff were awarded length of service 
Pins during the year. Betty O'Neill received a 25 year Federal Service 


Pin and Mattie Dupree and Ellen Gilbert were presented with 20 year pins. 


fy 


The year also witnessed the retirement of four examiners with many 
years of service to their credit. Amanda Harman retired as an examiner 
in the Music Section after 27 years of Library service. The retirement 
on February 28, 1969, of Francis D. Burroughs, Robert W. Seichrest, and 


j. Allison Reid, all examiners in the Book Section, marked unusual 


1engths of service to the Library. Each of these men have spent more 
than 40 years in the Federal service. Their careers represent more 
than 127 years on the staff of the Library, 110 of which were spent in 
the Copyright Office. 

Training. 

A review of the year's activities reveals that various members of 
the Examining Division staff were engaged in a considerable number of 
training courses. Arthur J. Levine completed the second in a series of 
management supervision courses given by the Library. Lorna G. Margolis, 
Dorothy P. Keziah, and Mark A. Lillis completed the fourth of these 
courses. Richard E. Glasgow attended a Management Institute For Attor- 
neys, a week's course given by the Civil Service Commission. David F. 
Barbour likewise completed a one week's course at the Civil Service 
Commission on Writing Effective Letters. 

¢ In April the copyright law course was begun again with sixteen 
examiners enrolled. The course is being conducted by Mr. Levine with 
Miss Ringer, Mr. Cary, Mr. Goldman, Mr. Moore, and Mrs. Margolis partici- 
pating as guest lecturers. 
Mildred McCown, Harriet Oler, Herbert 0. Roberts, Jr., and 

Mildred Henninger participated in the Professional Orientation Series 

ug 
_ conducted at different times during the year. 

u 
Dorothy Schrader and Mark Lillis received certificates of completion 
ae 


from the IBM Education Center for the courses they took in Computing 


tems Fundamentals. 
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Kathleen Cabana was presented with a certificate by the Librarian 
e recognition of her completion of the television course for secretaries 
entitled From Nine to Five. 
Fourteen members of the clerical staff completed the Clerical 
practices course given by the Library. Six clerks involved in keeping 
time and attendance received instructions in that function and three of 


the secretaries attended a class on the preparation and processing of 


official travel documents. 
professional Activities. 

Harriet Oler participated in the program sponsored by the Younger 
Lawyers of the Federal Bar Association aimed at bringing the meaning of 
the Bill of Rights to seniors in the!District of Columbia high schools. 

In January, Mr. Levine was one of the speakers at the Practising Law 
Institute's program on Intangible Property - Rights and Liabilities. At 
the request of the office of Bud Wilkinson, Special Assistant to the 
President, Gayle Harris was detailed to work at the White House in connec- 
tion with a research project she did while on the staff of the Legislative 
Reference Service. 


One attorney on the staff, Herbert 0. Roberts, Jr., became a member 


of the bar of the United States Supreme Court. 
The Division members belonging to the American Bar Association and 


Federal Bar Association are listed in Appendix E. 


GENERAL REVISION AND LEGAL RESEARCH 
Because no action had been taken on the general revision bill it 
S necessary to request the enactment of the fourth interim extension 


that became law early in the fiscal year. The duration of copyrights 
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in their second term and due to expire on December 31, 1968, or 
during 1969 was extended to December 41, 1969. On January 22, 1969, 
Senator John L. McClellan introduced $.5)%, a general revision bill 
that is almost identical to the bill which was under consideration by 
the Subcommittee on Patents, Trademarks, and Copyrights of the Senate 
Judiciary Committee in the 90th Congress. However, as Title II of $5435 
js a provision to establish in the Library of Congress a National 
Commission On New Technological Uses Of Copyrighted Works. Early in 
April Senator Harrison Williams introduced an amendment to $.54%4 pro- 
viding for a performance royalty for records played over the air or in 
other commercial use. The year saw no action taken on S.543 as the main 
issues still to be resolved are: 

(1) Agreement on a viable provision for the liability of CATV 

systems for the carriage of copyrighted materials. 

(2) A royalty for performers and phonograph record manufacturers. 

(4) The liability of libraries for photocopying copyrighted 

materials. 
We remain hopeful that it will be the 9lst Congress that gives the Nation 
a replacement for its 60 year old copyright statute. 

Despite a heavy workload during the year a number of significant 
research assignments were completed by Division personnel. Bernard C. 
Dietz did some valuable work on the obligation of the United States to 
recognize decree of a foreign nation declaring itself the owner of the 
copyright in a work when the foreign nation apparently had no more than 
Possession of the physical property. In connection with Thomasville Furni- 
ture Industries, Inc. v. Kaminstein, Dorothy Schrader researched the devel- 
opment of copyright protection for designs in the United States, brought 
up-to-date an analysis of the design cases decided since Bailie v. Fisher, 


258 F.2d Wes) (DsC.» Cie, 1958), and surveyed the legislative history of 


f ~~ 
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the Act of 1909, the current revision bill, and the design bills of the 
jast 15 years to note any materials that might bear on the cade. ‘Toward 
the end of the fiscal year Miss Schrader was asked to examine our prac- 
tice of applying the prohibition of copyright protection of Government 
publications to all materials in light of Scherr v. Universal Match 
Corporation, 160 USPQ 216 (S.D.N.Y. 1967). The Scherr case held that 
"publications of the United States Government" refers to "printed works." 
Herbert 0. Roberts, Jr. studied our practices concerning the return of 
deposit copies used in making a registration. Gordon Richardson explored 
the question of the status of presidential libraries and whether works 
prepared by their employees should be considered "Government publications. 
Thomas Lobred completed a paper on our practices of recording a notice 
of use regardless of whether the country of which the author is a citizen 
grants similar mechanical rights to United States citizens. Two signifi- 
cant papers were written in the renewal area during the year as Charles F. 
Johnson explored the problem presented where on a single application the 
same claimant claims renewal both as the proprietor of a composite work 
and as proprietor of copyright in a work made for hire. Timothy Sumrall 
wrote on the role that the survival into the renewal term of the author 


or other holder of the renewal right plays in determining the time at 


which the renewal copyright vests. 


JUDICIAL DEVELOPMENTS 


Actions against the Register of Copyrights. 
For the first time in several years there were no actions pending 


against the Register of Copyrights at the end of the fiscal year. In 


October 1968 the Supreme Court denied the petition for certiorari in 


Hoffenberg v. Kaminstein, 396 F.2d 68) (D.C, Cir. 1968), cert. denied, 


393 U.S. 913% (1968). Although a complaint was filed in an action 


against the Register by Thomasville Furniture Industries, Inc., they 
subsequently withdrew the complaint and the case was dismissed with 
prejudice. The complaint had sought an order to compel registration 
af copyright claims in the designs embodied in eight articles of 


furniture which the Office had rejected on the ground that the designs 


did not constitute copyrightable works of art. 


Subject matter and scope of copyright protection. 

In Concord Fabrics v. Marcus Brothers Textile Corp., 161 USPQ 31 
(s.D.N.Y. 1969), United Merchants and Manufacturers, Inc. v. K. Gimble 
Accessories, Inc., 294 F. Supp. 151 (S.D.N.Y. 1968), and Peter Pan 
Fabrics, Inc. v. Dan River Mills, 161 USPQ 119 (S.D.N.Y. 1969) the court 
had opportunities to further explore the problems associated with the 
copyrightability of fabric design patterns. 


In Concord Fabrics plaintiff's copyright was held not to protect 


a basic handkerchief design "which is a common and popular one through- 


out the woman's clothing industry," but rather, was limited to the specific 


designs "within the large squares which compose the handkerchief.'' Defen- 


dant's use of a similar basic design pattern, namely the use of a small 
square within the handkerchief and a circular design therein, was noted 
by the court to be no more than, "at worst'' the appropriation of an 
unprotectable idea. 

The question of what quantum of "originality'’ is necessary to 
Support a valid copyright was among the issues in both the Peter Pan 
Fabrics and United Merchants litigations. In the former case, defen- 
dant made a two-pronged attack on the plaintiff's copyright: 1) that 
the basic daisy floral design had been in the public domain by virtue 


Of its use at the turn of the century, and 2) that plaintiff's printing 
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of the design onto fabric was a mere copying without originality. The 
court disagreed, finding sufficient differences between the older daisy 
pattern and the designer's current version which contained a "juxtaposi- 
tion and arrangement of the flowers," to constitute the necessary 
eiginality to Ssuppontsa claim of copyright in the design itself. Further, 


W 


the court noted that, ©...the design as purchased had to be embellished 
and expanded before it could be engraved on the rollers. This slight 
addition is a very modest grade of originality. Nonetheless, it is 
sufficient." 

In the United Merchants case, the court, in granting a preliminary 
injunction restraining defendant from selling fabric covered luggage 
bearing plaintiff's designs, noted that the copyrightability of plain- 
tiff's designs, both floral and abstract, was established, in part, "... 
by their apparent originality and uniqueness (which need not be strikingly 
novel as long as the author's contribution is more than a trivial 


variation...)." 


In Florabelle Flowers, Inc. v. Joseph Markovits, Inc., 160 USPQ 611 
(S.D.N.Y. 1968) the court recognized that "the accidental or contrived 
creation, if it qualifies objectively, is doubtless enough" to sustain 
the requirement of originality. Despite this, however, the court, in 
denying a motion for a preliminary injunction, was unable to find even 
a "faint trace" of originality in plaintiff's plastic flower with "face." 
The court noted: "Defendants make an impressive showing, thus far 
unanswered, that the kind of plastic flower in question, with face, with 
or without a pot, and with the few other accoutrements this one displays, 
are all old and familiar elements of the trades in which both parties 


are engaged," 


a es 


, eet, nd wach 2 se ; 
Plaintiff's creation, therefore, was thought to be uncopyright- 
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able since it was no more than ‘the aggregation of well-known components 


ed comprise an unoriginal whole. iN 
C 


Tennessee Fabricating Co. v. Moultrie Mfg. Co., 159 USPQ 46% 


(M.D. Ga 1968) is another instance of an alleged work of art failing 

the test of originality required to sustain a valid copyright. Plaintiff 
manufactured architectural units consisting of an aluminum casting 
approximately 1 foot square and 3/8 of an inch thick having an open fili- 
gree pattern formed entirely of straight and arc lines. In a brief 
opinion, touching several issues the court simply held that such a unit 


does not possess the minimal degree of creativity required of a work 


of art. 


National Chemsearch Corp. v. Easton Chemical Co., 160 USPQ 537 


(S.D.N.Y. 1969) involved the infringement by plaintiff's former employee 
of sales sheets containing "'praiseful descriptions, directions for use, 
illustrative photographs, and other textual encouragements to purchase 
and use the various products" of the plaintiff. The court rejected 
defendant's argument that the sheets were uncopyrightable due to "insuffi- 
cient creativity" noting that "it is clear upon examination of the ques- 
tioned material that they pass the rather modest test of the copyright 
law in this respect." 

The unusual decision in Pantone, Inc. v. A. I. Friedman, Inc., 
160 USPQ 530 (S.D.N.Y. 1968) involved the copyrightability of a 72 
Page booklet, each page of which bore a series of bands of selected 
colors, arranged to provide a range of selections derived by using eight 
basic colors and black and transparent white. "Plaintiff's selection 
of the eight basic colors and of blends of these colors to provide a 


Tange of acceptable color values, presented in attractive gradations 


noving from one basic hue and its variations into another, was the 

f f 

product of a great deal of effort which required careful consideration 
numerous artistic factors including the aesthetic attributes of each 


of 


shade and its use in the commercial art field." 

The court, laying stress on the "combination and arrangement of 
colors'' found the booklet to "possess sufficient originality and 
uniqueness in its embodiment of its mode of expression to qualify it 
for copyrightability. Although the mere portrayal of a series of 
gradations of color shades, standing alone, would present a doubtful 
case for copyright protection, the arrangement here possessed the ... 
unique quality which apparently gained ready recognition on the part of 
artists..." 

In applying what seems to be the novelty standard of the patent 
statute the court said, "The originality of plaintiff's work lay in the 
new arrangement employed to facilitate selection and matching of colors... 
this embodiment or mode of expression had not previously been published 
and was the plaintiff's original creation." 

The court in Time, Inc. v. Bernard Geis, 159 USPQ 633 (S.D.N.Y. 1968) 
found no difficulty in holding the Abraham Zapruder film of the assassi- 
nation of President Kennedy a proper subject of copyright. 


Defendants insisted that Zapruder's mere passive recordation of the 


events of November 22, 1963, did not amount to any personal contribution 


and that therefore the work did not possess sufficient originality to 

Support the claim. Tracing the concept of copyright in photographs in 

the Burrow Giles and Bleistein cases, and examining scholarly commentaries 

thereon, the court found many elements of creativity in the Zapruder film, 


commenting that, "among other things, Zapruder selected the kind of 
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(movies, not snapshots), the kind of film (color), the kind of 


camera > 


lens (telephoto), the area in which the pictures were to be taken... 
and (after testing several sites) the space on which the camera would 
be operated." 

The court also rejected defendant's suggestion that to recognize 
copyright in such a mere recording of an event would amount to a copy- 
right in news and be contrary to the rule of copyright law that facts 
cannot be the subject of copyright. 

In an unfair competition case, Gordon v. Warner Bros, Pictures, 

161 USPQ 315 (Cal Dist. Ct. App. 1969) plaintiff asserted damages 
arising from defendant's use of the title "The FBI Story," for his motion 
picture, which was the same title as that of plaintiff's nine year old 
novel, "FBI Story." Defendant's pictorial screenplay was derived, how- 
ever from another source, ''The FBI Story; A Report to the People," a 
non-fiction best seller of 1956. 

Before discussing the issue of secondary meaning the court noted: 
"Plaintiffgs have never contended that defendant's motion picture 
borrowed anything from their book other than its title. While plaintiffs 
note the similarity in the nicknames of the special agents and in the 
names of respective ladies, they do not claim that this similarity entitles 
their characters to copyright protection, as indeed they could not... 
Plaintiffs also recognize that they cannot claim copyright protection 
for their title." 

After considerable litigation and much publicity, a unique case 
reached the New York Court of Appeals. Hemingway v. Random House, 160 
USPQ 561 (N.Y. Ct. App. 1968) posed the intriguing question of whether 
conversations, not reduced to writing, may be the subject of common law 


Copyright, 


ee 
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During the last thirteen years of his life, Ernest Hemingway 
maintained a close friendship with A, E, Hotchner, a young writer. 
qheir frequent conversations, touching on contemporary literary history 
and Hemingway's works and life provided Hotchner with the material for 
several articles about Hamingway published during the latter's life. 
Hotchner, by taking notes, and occasionally using a tape recorder, was 
able to quote Hemingway's remarks and observations at great length. 

Following Hemingway's death, Hotchner, using his recollections, 
notes and tapes, published a memoir of Hemingway entitled Papa Hemingway. 
The book contained extensive quotes from the conversations in addition 
to Hotchner's narrative. 

Hemingway's widow, objecting to the book sought both an injunction 
and damages asserting among other things that the book consisted of 
literary material i.e., conversations, in which Hemingway had a common 
law copyright. 

In rejecting the plaintiff's claims to common law copyright the 
court did not rule out the possibility of such a right existing under 
other facts, but rather assumed without deciding that "in a proper case, 
a common law copyright in certain limited kinds of spoken dialogue might 
be recognized...'' In the instant case, however, Hemingway never indicated 
to Hotchner that he sought to control publication of certain, or all, of 
his statements in conversations. Instead, Hemingway had looked with 
approval on Hotchner's use of such materials in articles written during 
his lifetime. 

Another unusual ruling arose out of Scherr v. Universal Match Corp., 
160 USPQ 216 (S.D.N.Y. 1967 ). ‘The principle issue was whether a 
Statue sculpted on Government time on behalf of the Government by two 


Soldiers at Fort Dix was uncopyrightable because it was a "publication 


_— 
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of the u. S. Government." The court held that the statue was not a 


Government publication and was copyrightable on the basis of the 


judge 'S conclusion that "publications of the United States Government! 
refers to printed works."" This is the first case that deals with this 


question and it undoubtedly raises more questions than it resolves. 


In Peter Pan Fabrics, Inc. v. Dan River Mills, Inc., 161 USPQ 119 
($.D.N.Y. 1969) the court rejected the defendant's argument that the 
sale of designs to the plaintiff, a textile fabric manufacturer, consti- 
tuted a divestitive publication. The court found that the designs were 
(never offered...for sale to the general public," and only ''a few 
trusted customers were allowed to see the designs in confidence. 

In Williams v. Weisser, Civil No. 3-2615 (Cal. Dist. Ct. App. 1969) 
the defendant argued that the delivery of lectures by a professor was 
a publication which divested common law rights. In rejecting this con- 
tention the court said "oral delivery of the lectures did not divest ; 
plaintiff of his common law copyright to his lectures. Nothing tangible 
was delivered to the students and every case that has considered the 
problem of divestment from the limited versus general publication point 
of view has reached the conclusion that the giving of a lecture is not 
a general publication." 

A question which has troubled the Examining Division for several 
years, the effect of the public exhibition of a work of art, was invol- 
ved in Scherr v. Universal Match Corporation, 160 USPQ 216 (S.D.N.Y. 1967). 
A twelve foot high sculptured figure of a soldier was displayed in a 
public park on a military training base. There were no restrictions on 


copying or photographing the statue. ‘The court found the copyright 


notice on the statue inadequate and held that the exhibition constituted 
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a divestitive publication "because the statue w lispl 
Ste = was displayed without 


restriction as to either mera 
Sons or purpos " 
ose.... 


per 
Notice of copyright. 


In Florence Ar 

m smorence Arti Ga Inc. v. Quartite Creative Cor 158 USPQ 36 
. SE OTP 5, 158 USPQ 482 

(N.D. Ill. 1966 - 

(N.D. I 1968) the court held that Plaintiff had not lost his 


right ina s 


was ‘always 


alt The 
mt found, that ™ : 
cou the last few copies of the lamp made from each rubber 


mold usually contained only a Partially distinguishable copyright 


. " 7 
ice. Over a i i i 
not five year period five or six rubber molds were used in 


making the lamps. Some of the partially marked lamps were sold on the 


open market. The complete notice on the molds read, '© 1963 FLORENCE 


ART." An example cited by the court of an incomplete notice read, "© 
196. -6-.LOREN..... 


In American Fabrics v. Lace Art Inc., 291 F. Supp. 589 (S.D.N.Y. 


1968) a motion for summary judgment was denied because the court was 


not satisfied that plaintiff's lace bore a copyright notice when pub- 
lished. The court found that a notice of infringement sent by plaintiff 
to defendant would not revive a copyright lost by publication with an 
inadequate copyright notice. The plaintiff argued that the placing of 

a copyright notice on the lace would have impaired its market value since 
the lace contained no selvage. The court suggested that a copyright i 


notice "affixed to the board around which the lace is wrapped or by ad- 


hesive labels directly on the lace" might be adequate. 


In Scherr v. Universal Match Corp., 160 USPQ 216 (S.D.N.Y. 1967) the 
copyright notice on a statue was placed twenty-two feet from the ground 
and could not be seen by anyone standing on the ground. Although never ; 


concealed, it could only be seen by being above or astride the statue. 
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court found that this notice did not fulfill the statutory purpose 
rhe c 


nich is "to apprise anyone seeking to copy the article, of the existence 
wh 

f the copyright." 

of 


The plaintiff in Pantone, Inc. v. A. I, Friedman, Inc., 160 USPQ 


530 ($.D.N.Y- 1968) registered a booklet in 1968 which was originally 
AL dil 


plished in 1963. The work registered in 1968 had minor, immaterial 
pu 


nanges compared to the earlier edition. The court found that the 
c 


se of the earlier date "fully conformed with Title 17 U.S.C. §19 and 
u 


copyright Office Regulation 202.3(b)(3)..." 
The court in Tennessee Fabricating Co. v. Moultrie Manufacturing 
Co. 159 USPQ 363 (M.D. Ga. 1968) found that the full name of the copy- 
right owner was Tennessee Fabricating Co. The copyright notice read 
"TFC Co.O."" The notice was inadequate "as required by the copyright law 
since TFC is not the plaintiff's name nor the name by which plaintiff 
is known in the industry and the plaintiff's full name does not appear 
elsewhere on the work." 
Registration. 
The decision in Loomskill v. Rubin Levine & Co. Inc., 159 USPQ 676 7 
(S.D.N.Y. 1968) was consistent with the earlier Second Circuit decisions 


in Vacheron & Constantine-Le Coultre Watches, Inc. v. Benrus Watch Co., 119 
USPQ 189 (2d Cir. 1958) and G.P. Putnam's Sons v. Lancer Books, Inc., 148 
USPQ 596 (S.D.N.Y. 1966) in requiring that the plaintiff obtain a certifi- 
cate of registration before bringing suit. In the Loomskill case the plain- 
tiff had deposited two copies of the work bearing the copyright notice with 


the Copyright Office but had not received a certificate of registration. 


He argued that he had effectively registered:the work, The court never- 


theless dismissed the suit holding that "plaintiff has not obtained a 
Tegistration certificate and therefore has not registered its copyright 


in ; 
the manner required by the statute for maintenance of the action." 


Several courts dealt with the evidentiary value of the certificate 


wacistrations In United Merch: 3 Mz + ‘ 
of regist United Merchants Manufacturers, Inc. Vieukd iG 


~cessories : 9h F. sg ; : oa) 
Gimbel AcceSSOTLES, Inc., 294 F. Supp. 151 (S.D.N.Y. 1968) the court 


found that ",..the existence of certificates of registration consti- 
tute prima facie evidence in the absence of contradictory proof of the 
existence of a valid copyright." The court in Scherr v. Universal Match 
Corporation, 160 USPQ 216 (S.D.N.Y. 1967) found that the certificate 
was prima facie evidence of a valid copyright but concluded that defen- 
dant had rebutted the presumption by showing that the statutory purpose 
of the notice requirement had not been met. The court in Tennessee 
Fabricating Company v. Moultrie Mfg. Co., 159 USPQ 363 (M.D. Ga. 1968) 
said that the certificate was "not prima facie evidence of publication 
with notice of copyright since publication is not a fact stated in the 
certificate of registration." 

Two cases discussed the effect of errors in registration on the 
validity of the copyrights involved. The plaintiff in Peter Pan Fabrics, 
Inc., v. Dan River Mills, Inc., 161 USPQ 119 (S.D.N.Y. 1969) registered 
his design in Class H as a reproduction of a work of art although it 


"could have been copyrighted as a work of art.'' The court found the 


registration in the wrong class to be a "mere error which does not ‘in- 


validate or impair the copyright protection....' " 


In the second case, Pantone, Inc.,v. A. I. Friedman, Inc., 160 USPQ 


530 (S.D.N.Y. 1968) the court found the certificate to give rise to ''at 


least prima facie evidence, or a presumption, of copyright validity." 
Plaintiff had registered two claims to copyright in his booklet, one in 
1963 and one in 1968. The 1968 application gave "September 30, 1963" 


as the date of publication instead of "September 25, 1963."' The court 


found the copies were identical except for minor differences. Under 
these circumstances the five day mistake in the date of publication 

and absence of a new matter statement did not render the certificate 
fatally defective. The name in the copyright notice on the copies 

yas Pantone Press, Inc." which was a wholly owned subsidiary of Pantone, 
Inc. The copyright application described the claimant as "Pantone Press, 
Inc. (also known as Pantone, Inc.)" The court said this "constituted 

an innocent immaterial variance of no legal significance...such technical 
minutiae do not afford a basis for defeating an otherwise valid copy- 
right." 


Renewals and ownership of copyright, 


The question of the divisibility of ownership of a copyright was 


faced by the court in First Financial Marketing Services Group, Inc. v- 
Field Promotions, Inc., 159 USPQ 572 (S.D.N.Y. 1968). The plaintiff 
alleged that he was the copyright owner of a bank loan form by virtue 
of a sale and assignment to him of the "ownership and exclusive rights 
to sell the Loan Alone test form throughout the United States except in 
the State of Ohio.'"' The defendant alleged that plaintiff could not 
maintain the action since he was a mere licensee and not the real party 
in interest. The court agreed that plaintiff was not an assignee but 
merely an exclusive licensee and said, "a tranfer to be effective as a 
transfer of ownership must convey all ownership rights; legal title to 
copyright may be transferred only in totality. When the rights are 
split up and partially assigned either as to time, place or particular 


rights or privileges, the limited grant of exclusive rights operates 


merely as a license, not an assignment of ownership." 


In contrast to First Financial Marketing, the court in Pantone 


| tnc. v- Ap Le Friedman, Inc., 160 USPQ 530 (8.D.N.¥. 1968) found that 
plaintiff's security assignment to a third party did not affect plain- 
gaff's status as the real party in interest since the assignment would 
result in a transfer of ownership only in the event of default. 

| In Geisel v- Poynter Products, Inc., 160 USPQ 591 (S.D.N.Y. 1968) 


judge Herlands had to determine the copyright ownership in Dr. Seuss' 


cartoon charters which had appeared in Liberty Magazine. The court 


found that the custom and usage in the magazine trade in 1942 implied 

in fact the transfer of "all rights" and "complete rights.'' The court 
said that these terms are to be given their plain meaning and "signify 

a totality of rights, including the right of reproduction or common law 
copyright and the right to secure copyright without qualification." 

The court found, therefore, that the copyright in the cartoons was in 
Liberty Magazine and that the present owner, Poynter Products, Inc., was 
entitled to manufacture three-dimensional dollsfrom the cartoons. The 
case is interesting in many respects, not the least of which is the lack 
of discussion of renewal of the copyrights under Section 2h. 

The question of whether two soldiers who sculpted a twelve foot 
high statue were the copyright owners of the statue or whether the 
Government, their employer, was author by virtue of being the employer 
for hire was at issue in Scherr v. Universal Match Corp., 160 USPQ 216 
(S.D.N.Y. 1967). The court held that the statue had been made for hire 
because the work was done within the "scope of employment" and ''was 


produced on the employer's time and using the employer's facilities." 


fhe court found, in reaching its conclusion, that "during this period 


rhey were under military supervision, receiving their pay and their 
sngtructions from the Government, and further, being supplied by the 
Government with all the equipment and material necessary to complete 
the work.'' The court disregarded the soldiers' contention that the 
fact that they spent time and money (less than $50 compared to the 
Army's $12,000) makes them the copyright owners. The court said that 
Nynder the plaintiff's interpretation, any employee could circumvent 
the 'work for hire' rule by expending a comparatively small amount of 
his own time and/or money on a project arising out of and performed 
within the scope of his employment." 

In Williams v. Weisser, Civil No. 42615 (Cal. Dist. Ct. App. 1969) 
the defendant alleged that Williams, a professor, did not own a common 
law copyright in his lectures, but was an employee for hire of the univ- 
ersity. After a lengthy discussion the court concluded that "no 


authority supports the argument that the copyright to plaintiff's notes 


is in the university." 


STATISTICS 

While total registrations stayed above the 300,000 mark there was 
a decrease of less than 1% as compared with last year. The rather sig- 
nificant decrease in books, 2,122 (2-1/2%), was offset by a substantial 
increase in music 3,129 (4-3/4%). Periodicals held steady dropping by 
only 541 (.65%). Claims being renewed are based on registrations made 
during the war years and decreased slightly by 107 (402%). Three of the 
Arts classes gained; lectures 105 (10%), works of art 494 (7-1/2%), and 


Photographs 202 (27-1/2%). Commercial prints and labels continued their 
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downward trend decreasing by 117) (19-1/2%). Design registrations 


gecreasal by 305 (5-1/2%) with the drop in jewelry 150 (18-1/24%) being 
rhe most significant. 


of the almost 327,000 cases handled by the Division, 86% were 


entered without correspondence. We rejected over 2-3/4% of the total 


pnd slightly over 11% required correspondence before registration could 


be made. The correspondence workload amounted to a little over 50,000 


pieces, almost equally divided between original typed letters and 


printed form letters. 


Respectfully submitted, 


| Richard E. Glasgow 
Chief, Examining Division 
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